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lawsuit.” This is a finding of fact, and it is
not clearly erroneous.* Moreover, the
government itself implicitly recognized the
inadequacy of individual administrative ap-
peals by moving the Immigration Judge
and the BIA to reopen all cases rejected by
Judge Daniel without waiting for appli-
cants to take an administrative appeal, and
by staying the deportation of those puta-
tive class members who had not taken such
appeals.?

Iv.

" [101 Relying on Rhodes v. Stewart, 488
U.S. 1, 109 S.Ct. 202, 102 L.Ed.2d 1 (1988),
the government contends appellees are not
prevailing parties under EAJA because the
case was eventually dismissed as moot. It
might not be appropriate to consider this
issue if it were a substantial one,!? but the
inapplicability of Rhodes is obvious. In
Rhodes, the case was moot before judg-
ment issued, and the requested change in
prison policies could not have benefited ei-
ther plaintiff, one of whom was dead and
the other released. Id. at 4, 109 S.Ct. at
204. Here, the case became moot only
because appellees achieved their objective,
and this objective was achieved only be-
cause of appellees’ suit. Appellees were in
a “markedly better position than at the
outset of their lawsuit,” Animal Lovers

8. The court noted that:

1. Nine days before the hearing in district
court (but after suit was commenced) the Chief
1J suspended 1J Daniel's asylum filing require-
ments;

2. Defendants had moved to reopen the cases
of all putative class members identified to date
(and those cases had been reopened);

3. INS District Counsel had stayed the depor-
tation orders of those putative class members
who had not appealed and whose voluntary
departure dates had passed; and

4. Defendants represented to the court they

would give notice prior to reinstituting the chal-
lenged policy.
These actions, the court concluded, “were taken
in direct response to this [lawsuit] and resulted
in plaintiffs obtaining all that they sought from
the action.” -

9. It is a reasonable assumption that individual
administrative appeals did not provide a prac-
tical remedy. The parties were able to identify
34 cases in which Judge Daniel deemed appli-
cants to have abandoned their asylum applica-
tions and issued deportation orders against
them. At least 15 of these appellees and puta-
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Volunteer Ass'm. v. Carlucct, 867 F.2d
1224, 1225 (9th Cir.1989) (citations omitted),
when the lawsuit became moot; and be-
cause the litigation was the “catalyst that
prompted the opposing party to take ac-
tion,” plaintiffs were prevailing parties un-
der EAJA. McQuiston v. Marsh, 707 F.2d
1082, 1085 (9th Cir.1983).

AFFIRMED.
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Holocaust revisionist, who questioned
historical accuracy of accepted portrayal of

tive class members did not file administrative
appeals. Notices were sent to the 1,244 aliens
who appeared before Judge Daniels during the
period in which the unlawful pattern and prac-
tices applied. Only 101 responded; of these,
nine reported they were deterred from filing
applications because of the practices followed in
Judge Daniel’s court. Two hundred eighty five
notices were returned as undeliverable.

Moreover, appellees assert the record on ap-
peal did not include the “abandoned” asylum
applications but only determinations of deporta-
bility and grants of voluntary departure. The
government does not dispute this. Thus, there
was no record on which the BIA could have
entertained an appeal even if the alien had the
resources to file one.

10. The government agreed not to raise the issue
of whether plaintiffs were prevailing parties un-
der EAJA. Relying on this agreement, plaintiffs
dropped their cross-appeal. Shortly thereafter,
Rhodes was decided, and the government raised
the case in its briefs.
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Holocaust, brought action against city, city
library association and several Jewish
groups after his contract to rent exhibit
space at association’s annual conference
was cancelled. The United States District
Court for the Central District of California,
Consuelo Bland Marshall, J., dismissed
claims and plaintiff appealed. The Court
of Appeals, William A. Norris, Circuit
Judge, held that: (1) appeal was timely; (2)
trial court should not have dismissed
breach of contract and interference with
contractual relationship claims; (3) plaintiff
stated claim under Unruh Civil Rights Act;
and (4) plaintiff was not within class of
persons protected by § 1985(3).

Affirmed in part, reversed in part, va-
cated in part and remanded.

Fletcher, Circuit Judge, filed dissent-
ing opinion.

1. Federal Courts 668

Timely notice of appeal is jurisdiction-
al. F.R.A.P. Rule 4(a)(1), 28 U.S.C.A.

2. Federal Courts &654

Although plaintiff’s case became ap-
pealable once all his claims against all de-
fendants had been dismissed, time period
for appealing did not begin to run because
no separate document of judgment was en-
tered; district court’s various orders did
not constitute “entry of judgment” for ap-
peal purposes. F.R.A.P. Rule 4(a)(1, 6), 28
US.C.A.; Fed.Rules Civ.Proc.Rules 58,
79(a), 28 U.S.C.A.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Federal Courts &562

Although separate judgment is re-
quired for time limit to appeal to begin
running, it does not follow that separate
judgment is necessary to create appellate
jurisdiction; parties may waive require-
ment, avoiding pointless exercise of dis-
missing appeal and waiting for district
court clerk to enter separate judgment.

F.R.A.P. Rule 4(a)(1, 6), 28 U.S.C.A.

4. Federal Civil Procedure =675

District court should not have dis-
missed plaintiff’s breach of contract claim
on grounds that plaintiff had pled impossi-
bility defense to his own claim by his alter-
native allegations in other section of com-
plaint, inasmuch as district court’s reading
of complaint was impermissibly strict and
allegations in complaint did not plead com-
plete impossibility defense under California
law because complaint did not clearly state
that defendant used reasonable efforts to
surmount obstacles which prevented per-
formance. Fed.Rules Civ.Proc.Rule 8(e)(2),
28 U.S.C.A.

5. Torts =12

Under California law, plaintiff was not
required to plead that some identifiable pe-
cuniary or economic benefit accrued to de-
fendants that formerly accrued to plaintiff
in order to state claim for tortious interfer-
ence with contractual relationship.

6. Civil Rights ¢=104

Holocaust revisionist, who questioned
historical accuracy of accepted portrayal of
holocaust, was within group of persons pro-
tected by California’s Unruh Civil Rights
Act, even though statute’s language stat-
ing that list of persons protected, which did
not include plaintiff, was meant to be “il-
lustrative rather than restrictive” was add-
ed to statute after events in present case;
California courts had very broadly con-
strued classes of persons protected by Un-
ruh  Act. West’s  Ann.Cal.Civ.Code
§ 51.7(a).

7. Civil Rights &=452

Holocaust revisionist, who questioned
historical accuracy of accepted portrayal of
holocaust, stated claim under California’s
Unruh Civil Rights Act against several
Jewish groups and city by alleging that
defendants intended to disrupt his presen-
tation at California Library Association’s
annual conference by creating demonstra-
tion that would produce reasonable proba-
bility of property damage and violence
against him. West’s Ann.Cal.Civ.Code

§ 5L.7.
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8. Conspiracy €=7.5

Holocaust revisionist, who questioned
historical accuracy of accepted portrayal of
holocaust, was not within class of persons
protected by § 1985(3), inasmuch as holo-
caust revisionists did not require special
federal assistance in protecting their civil
rights. 42 U.S.C.A. § 1985(3).

9. Civil Rights 234

Plaintiff bringing action under § 1983
was not required to state statutory or con-
stitutional basis for his claim, only facts
underlying it. 42 U.S.C.A. § 1983.

10. Federal Courts =544

Plaintiff was not required to amend his
complaint in order to preserve his right to
appeal; when plaintiff was granted leave
to amend pleading, he eould elect to stand
on his pleading and appeal where other
requirements for final, appealable judg-
ment were satisfied.

11. Judges <49(1)

That district court judge made number
of adverse rulings against civil rights plain-
tiff did not warrant recusal.

Bruce B. McKee, San Francisco, Cal., for
plaintiff-appellant.

John E. Lee, Jones, Day, Reavis & Po-
gue, Los Angeles, Cal., for defendant-ap-
pellee California Library Ass’n.

Marcia Kamine, Deputy City Atty., Los
Angeles, Cal., for defendant-appellee City
of Los Angeles.

Michael F. Sitzer, Loeb & Loeb, Los An-
geles, Cal., for defendant-appellee Ameri-
can Jewish Committee.

Clay Robbins III, Chase, Rotchford,
Drukker & Bogust, Los Angeles, Cal,, for
defendant-appellee Westin Hotel Co.

Jeffrey Mausner, Laurence M. Berman,
Berman, Blanchard, Mausner & Kindem,
Los Angeles, Cal., for defendants-appellees
Simon Wiesenthal Center and Marvin Hier.

Appeal from the United States District
Court for the Central District of California.
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Before FLETCHER, NELSON and
NORRIS, Circuit Judges.

WILLIAM A. NORRIS, Circuit Judge:

Appellant David McCalden filed an eight-
claim second amended complaint alleging
breach of contract, tortious interference
with contract, deprivation of constitutional
rights, and violation of California’s Unruh
Civil Rights Act. The district court dis-
missed the complaint under Fed.R.Civ.P.
12(b)(6) for failure to state a claim. MeCal-
den appeals.

According to the allegations of his com-
plaint, appellant is a member of an orga-
nization that engages in research, writing,
publication and discussion questioning the
historical accuracy of the accepted portray-
al of the Holocaust. In July 1984, appel-
lant entered into a contract with appellee
California Library Association (“CLA”) to
rent exhibit space at the association’s annu-
al conference scheduled for December 1984
at the Westin Bonaventure Hotel in Los
Angeles. Appellant described the exhibit
on his application form as one of “Publish-
ers of revisionist, libertarian and atheist
research. Specializing in the defense of
civil liberties for unpopular causes.”

In August 1984, appellant entered into
an additional written contract with appellee
CLA for the presentation of a program
entitled “Free Speech and the Holocaust—
An overview from several speakers of the
severe censorship and intellectual terrorism
which inhibits any objective, open discus-
sion of this controversial subject” at the
same conference.

After appellant entered into the con-
tracts with CLA, appellees allegedly en-
gaged in a series of acts designed to pre-
vent him from presenting his proposed ex-
hibit and program. He alleges that appel-
lee American Jewish Committee (“AJC”)
contacted representatives of the CLA and
informed them that if appellant’s contracts
were not cancelled, the conference would
be disrupted, property would be damaged,
and the CLA would be “wiped out.” Ap-
pellee City of Los Angeles (“City”), acting
through its City Council, passed a unani-
mous resolution to request that the CLA
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remove appellant from the conference and
to sever the City’s participation with the
conference. This resolution was allegedly
based upon representations of Councilman
Yaroslavsky at the specific request of one
of his constituents, appellee Rabbi Marvin
Hier. In addition, the Los Angeles Police
Department informed the Director of the
CLA that it had received threats against
his life if he allowed appellant to partic-
ipate in the conference. The City also in-
formed the Director that it would be unable
to provide adequate police protection or
security measures for the conference.

‘Appellee Simon Wiesenthal Center, at
the direction of Rabbi Hier and with the
approval of the AJC, allegedly rented a
conference room from appellee Westin Bo-
naventure Hotel which was adjacent to the
room in which appellant’s program was
scheduled to take place. Appellant alleges
that the principal reason Simon Wiesenthal
Center rented the adjacent room was to
position itself so as to disrupt his program.
He also alleges that Westin Bonaventure
Hotel knew the rental of the room to the
Simon Wiesenthal Center would constitute
a breach of its agreement with appellee
CLA to provide adequate security.

Appellant alleges that he believes appel-
lees deliberately and in concert caused CLA
to cancel its contracts with him, through
the application of political pressure and
threats.

1. Jurisdiction

[1] Initially, we must determine wheth-
er we have jurisdiction to hear this appeal.
Appellant must file a notice of appeal with-
in 30 days after entry of judgment. Fed.R.
App.P. 4(a)(1). A timely notice of appeal is
jurisdictional. Allah v. Superior Court,
871 F.2d 887, 890 n. 1 (9th Cir.1989). Ap-
pellees claim that appellant’s appeal is un-
timely.

On February 11, 1987, the district court
dismissed appellant’s first, second, fifth,

1. Fed.R.Civ.P. 58 states in relevant part: “Every
judgment shall be set forth on a separate doc-
ument. A judgment is effective only when so
set forth and when entered as provided in Rule
79(a).”

sixth and seventh claims with prejudice.
The court granted leave to amend with
respect to the fourth claim, but cautioned
that it would “impose sanctions for the
filing of a frivolous pleading.” Excerpts of
Record (“ER”) at 15. On March 24, 1987,
the district court dismissed the fourth
claim with prejudice, because appellant had
not amended his complaint within the time
allowed. On March 31, 1987, appellant
stipulated to dismiss without prejudice his
third and eighth claims against the city.
With this final stipulation, each of his eight
claims had been dismissed. On June 19,
1987, appellant filed a motion requesting
the court to enter judgment in his case.
On July 30, 1987, the court, in an order,
refused to enter judgment on the ground
that its former orders constituted entry of
judgment. Appellant filed a notice of ap-
peal February 10, 1988.

Rule 4(a)(6) provides that the time for
appeal does not start running until a judg-
ment is entered in compliance with Rules
58 and 79(a) of the Federal Rules of Civil
Procedure, that is, until it is set forth in a
separate document and properly entered by
the clerk of the court.!

[2,3] Appellees argue, and the district
court held, that the time for appeal began
to run when the court filed the final stipu-
lation on March 31, 1987. The court relied
on Anderson v. Allstate Ins. Co., 630 F.2d
677, 680-81 (9th Cir.1980), and Baker v.
Limber, 647 F.2d 912, 916 (9th Cir.1981),
for authority that a case becomes appeal-
able once all claims against all defendants
have been finally dismissed. While it is
true that Baker and Anderson are authori-
ty for the proposition that appellant’s case
became appealable on March 31, 1987, and
therefore that appellant could have appeal-
ed after that date, it does not necessarily
follow that the 30-day time period began to
run on that date. The time period begins
to run only by the entry of a “judgment

. set forth on a separate document.”?

2. Although a separate judgment is required for
the time limit to appeal to begin running, it does
not follow that a separate judgment is necessary
to create appellate jurisdiction; the parties may
waive the requirement, avoiding the “‘pointless
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Fed.R.Civ.P. 58. The reason for this rule,
so apt in this case, was stated by the Su-
preme Court in Bankers Trust Co. v. Mal-
lis, 485 U.S. 381, 385, 98 S.Ct. 1117, 1120,
55 L.Ed.2d 357 (1978) (per curiam):
The separate-document requirement was
. intended to avoid the inequities that
were inherent when a party appealed
from a document or docket entry that
appeared to be a final judgment of the
district court only to have the appellate
court announce later that an earlier doe-
ument or entry had been the judgment
and dismiss the appeal as untimely.

For purposes of Rule 4(a), in order to
make the finality of a case as unequivocal
as possible, our circuit has held that the
separate-document rule be ‘“‘mechanically
applied,” or else a “party will not ordinarily
be found to have exceeded any of the time
periods [of Rule 4(a) .” Allak v. Superior
Court, 871 F.2d at 890 (quoting Vernon,
811 F.2d at 1276). See also Carter v. Bev-
erly Hills Sav. & Loan Ass'n, 884 F.2d
1186 (9th Cir.1989), cert. denied, — U.S.
——, 110 S.Ct. 3270, 111 L.Ed.2d 780 (1990)
(civil minutes entered in docket book do not
constitute final judgment unless separate
order filed and all formalities observed).

The district court’s various orders did not
constitute an “entry of judgment” in this
case, because no separate document of
judgment was entered. Although the dis-
triet court’s July 30 order refusing to enter

judgment gave appellant notice that the

district court considered his claims to be
finally dismissed, the order also suggested,
mistakenly, that appellant’s time for appeal
had already run. Since the very purpose of
Rule 4(a) is to avoid confusion, we cannot
hold, Magritte-like, that an order stating
that “this is not an entry of judgment” is
nonetheless an entry of judgment. Our
circuit has held fast to a mechanical appli-
cation of the ‘‘separate judgment” rule,
requiring all formalities to be observed.
See Carter, supra. Therefore, the time
for appeal never began to run, and appel-
lant’s appeal is timely.

exercise of dismissing the appeal and waiting
for the district court clerk to enter a separate
judgment.'” Allah v. Superior Court, 871 F.2d
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We review de novo the dismissal of an
action under Rule 12(b}6) for failure to
state a claim. Patee v. Pacific Northwest
Bell Tel. Co., 8038 F.2d 476, 477 (9th Cir.
1986).

II. Breach of Contract Claim .

[4] Appellant asserts a state law breach
of contract claim against the CLA, claiming
that it breached its two contracts with ap-
pellant, one for the rental of exhibition
space and the second for the rental of a
conference room in which appellant
planned to present a program expressing
his views on the Holocaust. In support of
this claim, appellant-alleged that the CLA
cancelled the contract ostensibly because of
threats of disruption to the convention if
appellant were allowed to exhibit and
speak, but that “the real and only substan-
tial reason for defendant CLA’s decision to
cancel its contracts with plaintiff was its

concern about loss of support ... as a
result of action taken by defendant CITY
OF LOS ANGELES....” ER at 21. In

later claims, however, appellant alleged
that the CLA received substantial threats
of violence and that the police declined or
were unable to provide adequate protec-
tion. See, eg., ER at 23-31.

The district court dismissed the breach of
contract claim, holding that appellant had
pled an impossibility defense to his own
claim by his allegations in other sections of
the complaint. ER at 4-7. We cannot
agree.

The issue here is one of alternative
pleading. Federal Rule of Civil Procedure
8(e)(2) explicitly provides, in relevant part,
that “[a] party may ... state as many
separate claims or defenses as the party
has regardless of consistency and whether
based on legal, equitable, or maritime
grounds.” Fed.R.Civ.P. 8(e)(2). Our cir-
cuit has held that “[i]n light of the liberal
pleading policy embodied in Rule 8(e)(2) ...
a pleading should not be construed as an
admission against another alternative or
inconsistent pleading in the same case.”

at 890 n. 1 (quoting Vernon v. Heckler, 811 F.2d
1274, 1276-77 (Sth Cir.1987)): Bankers Trust Co.
v. Mallis, 435 U.S. at 385, 98 S.Ct. at 1120.

A AR B X T
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Molsbergen v. United States, 757 F.2d
1016, 1019 (9th Cir.), cert. dismissed, 473
U.S. 934, 106 S.Ct. 30, 87 L.Ed.2d 706
(1985). Following Molsbergen and the
clear mandate of Rule 8(e)(2) requires that
we reverse the dismissal of appellant’s
breach of contract claim, because the dis-
trict court’s dismissal was based on an
impermissibly strict reading of his com-
plaint.

In any event, the allegations in appel-
lant’s complaint do not plead a complete
impossibility defense to his own claim. For
a complaint to be dismissed because the
allegations give rise to an affirmative de-
fense “the defense clearly must appear on
the face of the pleading.” 5A C. Wright &
A. Miller, Federal Practice and Procedure,
§ 1357, at 348-49 (2d ed. 1990). A party
invoking the impossibility defense must
show that he used reasonable efforts to

— surmount the obstacles which prevented

performance. See Oosten v. Hay Haulers
Dairy Employees & Helpers Union, 45
Cal.2d 784, 789, 291 P.2d 17, 21 (1955)
(defendant invoking impossibility defense
required to show affirmatively that per-
formance was impossible or unreasonably
expensive despite exercise of skill, diligence
and good faith), cert. denied sub nom

< Knudsen Creamery Co. of California v.

Oosten, 351 U.S. 937, 76 S.Ct. 833, 100
L.Ed. 1464 (1956); see aiso B. Witkin, Sum-
mary of California Law § 786 (1987); Re-
statement (Second) of Contracts § 261 com-
ment (d) (1981). Here, appellant’s com-
plaint does not clearly state that the CLA
took reasonable measures to obviate the
danger from groups that opposed appellant
(e.g., by insisting on police protection, hir-
ing extra security guards or instituting
special security procedures.) Hence, when
we consider the allegations in all sections
of the complaint, appellant does not plead a
complete impossibility defense. According-
ly, we vacate the dismissal of the breach of
contract claim.

3. We express no opinion as to the elements of
the related tort of interference with prospective
economic advantage. See, e.g., Garter-Bare Co.
v. Munsingwear Inc., 723 F.2d 707, 716 (Sth
Cir.1984) (quoting Rickards v. Canine Eye Regis-
tration Foundation, Inc., 704 F.2d 1449, 1456
(9th Cir.1983)) (identifying as essential element

II1. Interference with Contractual
Relationship Claim

[51 Appellant’'s second claim alleges
that the City, the AJC, Rabbi Hier, the
Wiesenthal Center and Westin tortiously
interfered with appellant’s contractual rela-
tionship with the CLA. The district court
dismissed this claim with prejudice, holding
that this cause of action required the plain-
tiff to allege that “ ‘some identifiable pecu-
niary or economic benefit’ accrue[d] to de-
fendants that formerly accrued to plain-
tiff.” ER at 7 (quoting Garter-Bare Co. v.
Munsingwear Inc., 723 F.2d 707, 716 (9th
Cir.1984).

As we read California law, pecuniary or
economic benefit is not an element of the
tort of interference with a contractual rela-
tionship. A recent California Supreme
Court case, which the district court may
not have had the benefit of, has not identi-
fied this element when listing the essential
components of this claim. Pacific Gas &
Elec. Co. v. Bear Stearns & Co., 50 Cal.3d
1118, 1126, 270 Cal.Rptr. 1, 791 P.2d 587
(1990) (listing elements which plaintiff
must plead to state cause of action for
intentional interference with contract, and
not including acerual of economic benefit to
defendant).®? Since such benefit is not an
essential component of this claim, appel-
lant’s failure to plead it does not defeat his
claim, which must be reinstated.

IV. Unruh Act Claim

[6] The district court dismissed with
prejudice appellant’s claim under § 51.7 of
the California Civil Code, on the ground
that appellant did not fall within a group
protected by that statute.

Cal.Civ.Code § 51.7(a) as amended in
1984, provides in relevant part, as follows:

All persons within the jurisdiction of this
state have the right to be free from any

of tort of interference with prospective econom-
ic advantage as “some identifiable pecuniary or
economic benefit [that] must accrue to [defen-
dant] that formerly accrued to [plaintiff]"); see
also Pacific Gas, 50 Cal.3d at 1126, 270 Cal.Rptr.
1, 791 P.2d 587 (noting differences between
these two torts).
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violence, or intimidation by threat of vio-
lence, committed against their persons or
property because of their race, color, reli-
glon, ancestry, national origin, political
affiliation, sex, sexual orientation, age,
disability, or position in a labor dispute.
The identification in this subdivision of
particular bases of discrimination is illus-
trative rather than restrictive.

The district court found that a group of
“Holocaust revisionists’” was not a_political
affiliation under the terms of the statute.
However, appellant claims on appeal that
he is nonetheless a member of a class that
is subject to invidious discrimination,
whether or not labeled political, and that
because the statute’s list is meant-to be
“illustrative rather than restrictive,” he
should be protected by it.

Appellees argue that the “illustrative
rather than restrictive” language on which
appellant relies was added to the statute
after the events in this case, and was an
enlargement of the statute’s protections.
The limited legislative history of the
amendment is ambiguous as to whether it
was intended to clarify the section or to
alter it. In addition, there is only one
published California case that does more
than mention § 51.7 in passing, and it does
not address the issue raised by the district
court here. (Coon v. Joseph, 192 Cal.
App.3d 1269, 237 Cal.Rptr. 873 (1987)).
The California courts, however, have con-
sidered § 51.7 to be a “component” of the
earlier-enacted Unruh Civil Rights Act, Cal.
Civ.Code § 51. See Long v. Valentino,
216 Cal. App.3d 1287, 1293, 265 Cal.Rptr. 96
(1989) (as modified on rehearing).

The Unruh Act, Cal.Civ.Code § 51, pro-
hibits discrimination by business establish-
ments on the basis of sex, race, color, reli-
gion, ancestry, or national origin. Despite
this more restricted list, and the absence of
any legislative statement that the list is not
exclusive, the California courts have con-
strued § 51’s list of classes as “illustrative
rather than restrictive.” In re Cox, 3
Cal.3d 205, 216, 474 P.2d 992, 999, 90 Cal.
Rptr. 24, 31 (1970). Given that the legisla-
tive amendment to § 51.7 tracks this lan-

4. Appellant’s Brief, Addendum at 16.
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guage, and the Cox case was cited in the
Assembly Bill analysis,* it is reasonable to
infer that the amendment was a cod-
ification of Cox’s pronouncement. At the
very least, the California courts’ approach
to § 51 guides us in the analysis of § 51.7
as an indication of what the California
courts might do in this case. See S & R
Metals, Inc. v. C. Itoh & Co., 859 F.2d 814,
816 (9th Cir.1988) (in absence of express
guidance, federal court must apply state
law as it predicts state’s highest court
would).

The California courts have defined the
classes of the Unruh Act very broadly to
include “individuals who wear long hair or
unconventional dress, who are black, who
are members of the John Birch Society, or
who belong to the American Civil Liberties
Union,” In re Cox, 3 Cal.3d at 217-18, 474
P.2d 992, 90 Cal.Rptr. 24, students, families
with children, welfare recipients, and occu-
pational groups. Marina Point, Lid. v
Wolfson, 30 Cal.3d 721, 736, 640 P.2d 115,
124, 180 Cal.Rptr. 496, 505, cert. denied
459 U.S. 858, 103 S.Ct. 129, 74 L.Ed.2d 111
(1982).

Appellant describes himself as a member
of a class of “Holocaust Revisionists,” who
are subject to invidious discrimination be-
cause they spread unpopular views about
the history of the Holocaust. ER 35. Ap-
pellees claim that appellant’s expulsion
from the CLA conference was not due to
his being a member of an unpopular group,
but was because of his “spreading lies.”
They argue that lying is conduct, not mem-
bership in a group, and therefore appellant
does not fall within the protection of the
Unruh Act. See Frantz v. Blackwell, 189
Cal.App.3d 91, 96, 234 Cal.Rptr. 178, 181
(1987) (discrimination reasonably based on
a person’s conduct, as opposed to his sta-
tus, not prohibited by the Unruh Act; Act
aims for individualized treatment).

On a motion to dismiss, however, the
court must deem the complaint’s allega-
tions to be true. Williford v. Celifornia,
352 F.2d 474, 475-76 (9th Cir.1965). Appel-
lant alleges that he is a member of a group

B T e St e T e e e
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espousing unpopular views. A John Birch
Society or ACLU member could fall in the
same kind of class, and the Cox decision is
explicit that those groups would receive the
protection of the Unruh Act.

[7] Appellees also argue that the com-
plaint does not sufficiently allege intimi-
dation by threat of violence committed to
plaintiff’s person or property, as required
by § 51.7. Liberally construed, the com-
plaint contains one allegation of a specific
threat—the AJC’s alleged statement to the
CLA, “at the urging and request and with
the knowledge, approval and cooperation of
Defendants Marvin Hier ... and Simon
Wiesenthal Center” that if the contracts
with appellant were not canceled, “[d]efen-
dant CLA’s 1984 Annual Conference would
be disrupted, there would be damage to
property and the CLA would be ‘wiped
out.”” ER at 23. Appellees claim that this
language can be construed only as a threat
against the CLA, not against the person or
property of appellant. They cite Coon wv.
Joseph, 192 Cal.App.3d 1269, 237 Cal.Rptr.
873 (1987), in which the court held that the
plaintiff, a gay man, could not state a
§ 51.7 claim against a bus driver by alleg-
ing that his lover was verbally abused and
struck in his presence. The court stated:
_ The complaint establishes that no vio-

lence or intimidation was committed or

threatened against [plaintiff’s] person
and thus no cause of action exists in his
own right. Following [plaintiff’s] argu-
ment, any person would have the right to
recover damages for himself or herself
whenever the rights of any other human
being of similar ... sexual orientation
were threatened.

Id. at 1277-78, 237 Cal.Rptr. 873.

On a motion to dismiss, all reasonable
inferences are to be drawn in favor of the
non-moving party. United States v. City
of Redwood City, 640 F.2d 963, 966 (9th

5. The only mention in the complaint of a threat
conveyed to McCalden was the second-hand in-
formation that the CLA “had received threats of
substantial disruption to the conference and to
the property of orker exhibitors should [McCal-
den’s] program be allowed to be presented.”

E.R. 21 (emphasis added).

Cir.1981). Appellant alleges that the appel-
lees intended to disrupt his presentation by
creating a demonstration that appellees
knew and intended “would create a reason-
able probability of property damage and of
violence against Plaintiff and members of
Defendant CLA.” ER 10-11. In view of
all the facts pled, it is reasonable to infer
that any property damage or injury threat-
ened could be directed against appellant,
because the allegations clearly link the al-
leged threat to an intent to disrupt appel-
lant’s exhibit and program. This case must
therefore be distinguished from Coon, be-
cause it can be reasonably inferred from
the complaint that the threatened violence
was directed against appellant.

Although appellees suggest that the stat-
ute must be read as requiring the threat to
be conveyed directly to the person threat-
ened,® the statute requires only that the
plaintiff be intimidated by threat of vio-
lence committed against his person or prop-
erty. In construing a remedial state stat-
ute, on a motion to-dismiss, in the absence
of clear state court direction, this court is
reluctant to read any unnecessary restric-
tions into § 51.7.

Finally, some appellees raise a First
Amendment defense to this cause of action.
However, threats of violence, in some cir-
cumstances, are not accorded First Amend-
ment protection. See Brandenburg v
Ohio, 395 U.S. 444, 447, 89 S.Ct. 1827,
1829, 23 L.Ed.2d 430 (1969); Wurtz v. Ris-
ley, 719 F.2d 1438, 1440 (9th Cir.1983)
(threat of rape could be punished under a
narrowly drawn statute).®! Whether appel-
lees would ultimately prevail on such a
defense is not a question that can be an-
swered on the current state of the record.

V. Section 1985(3) Claim

[8] Appellant also asserts a claim under
42 U.S.C. § 1985(3),” averring that five of

6. Defendants do not challenge the constitution-
ality of Cal.Civ.Code § 51.7.

7. The statute reads, in relevant part:

If two or more persons in any State or Terri-
tory conspire to go in disguise on the highway
or on the premises of another, for the purpose
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the defendants® conspired to deprive him
of his ecivil rights “solely because of his
membership in a class known as Holocaust
revisionists,” a ‘“class” the members of
which he claims are subject to invidious
discrimination because of their views. ER
at 35. We must decide whether appellant’s
self-identified “class” falls within the ambit
of classes § 1985(3) has been interpreted to
protect.®

Building upon the Supreme Court’s juris-
prudence on this issue,!® our circuit has
distilled a rule that to state a claim under
§ "1985(3) “the plaintiff must be a member
of a class that requires special federal as-
sistance in protecting its civil rights.”
Gerritsen v. de la Madrid Hurtado, 819
F.2d 1511, 1519 (9th Cir.1987); see also
Trerice v. Pedersen, 769 F.2d 1398, 1402-
03 (9th Cir.1985) (principle underlying
§ 1985(3) is governmental determination
that some groups require and warrant spe-
cial federal assistance in protecting their
civil rights); Schultz v. Sundberg, 759 F.2d
714, 718 (9th Cir.1985) (per curiam) (same);
Canlis v. San Joaquin Sheriff’s Posse
Comitatus, 641 F.2d 711, 720 (9th Cir.)
(same), cert. denied, 454 U.S. 967, 102 S.Ct.
510, 70 L.Ed.2d 383 (1981); DeSantis v.
Pacific Telephone & Telegraph Co., Inc.,
608 F.2d 327, 332-33 (1979) (same). It is
against this standard that appellant’s claim
must be tested.

Appellant attempts to fulfill § 1985(3)’s
class-based animus requirement by alleging
animus against the class of individuals
holding particular unpopular historical
views. Given our circuit’s standard for
fulfilling § 1985(3)’'s requirement of class-
based animus, we cannot accept his argu-
ment that the animus against the class of

of depriving, either directly or indirectly, any
person or class of persons of the equal protec-
tion of the laws, or of equal privileges and
immunities under the laws ... the party so
injured or deprived may have an action for
the recovery of damages occasioned by such
injury or deprivation, against any one or
more of the conspirators.

8. Defendant CLA was not named in this part of

the complaint.

9. The requirement that an actionable conspir-
acy must feature class-based animus was enun-

“Holocaust revisionists” satisfies this re-
quirement as our circuit has interpreted it.
Appellant makes no argument that Holo-
caust revisionists have been singled out for
special federal protection. We therefore
affirm the dismissal of appellant’s
§ 1985(3) claim.

VI. Section 1986 Claim

As appellant himself concedes, “[a] claim
can be stated under § 1986 only if the
complaint contains a valid claim under
§ 1985.” Appellant’s Brief at 60. See,
e.g., Karim-Panahi v. Los Angeles Police
Dep., 839 F.2d 621, 626 (9th Cir.1988).
Thus, our affirmance of the dismissal of
appellant’s § 1985(3) claim requires us to
affirm as well the dismissal of his claim
under § 1986.

VII. Section 1983 Claim
In its order of February 11, the district

court dismissed appellant’s fourth claim

without prejudice, on the ground that it
failed to state the “Constitutional or statu-
tory basis for the alleged wrong.” ER at
10. This claim was dismissed with preju-
dice on March 24 on the ground that appel-
lant had not attempted to amend his com-
plaint.

[9] The district court’s February 11 dis-
missal without prejudice was error. Appel-
lee is not required to state the statutory or
constitutional basis for his claim, only the
facts underlying it. See Haddock v. Board
of Dental Examiners of California, 777
F.2d 462, 464 (9th Cir.1985) (complaint
“should not be dismissed if it states a claim
under any legal theory, even if the plaintiff
erroneously relies on a different legal theo-

ciated by the Supreme Court in Griffin v. Breck-
enridge, 403 U.S. 88, 102, 91 S.Ct. 1790, 1798, 29
L.Ed.2d 338 (1971). For the other elements of a
Section 1985(3) action, none of which are treat-
ed here, see Griffin, 403 U.S. at 102-03, 91 S.Ct.
at 1798-99.

10. See United Bhd. of Carpenters & Joiners, Lo-
cal 610 v. Scotr, 463 U.S. 825, 103 S.Ct. 3352, 77
L.Ed.2d 1049 (1983) (limiting types of class-
based animus fulfilling element of Section
1985(3) claims); Griffin, 403 U.S. 88, 91 S.Ct.
1790, 29 L.Ed.2d 338 (1971) (setting forth origi-
nal requirement of class-based animus).

S
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ry”). Moreover, appellant explicitly men-
tions 42 U.S.C. § 1983 in the first para-
graph of his complaint, which is incorporat-
ed by reference in his fourth claim, and his
fourth claim tracks the language of § 1983.
On remand, the district court should consid-
er whether appellant has stated a claim
under § 1983,

[10] The City argues that appellant’s
failure to amend precludes his appeal, be-
cause he has, by his silence, acquiesced in
the earlier dismissal without prejudice.
However, appellant is not required to
amend in order to preserve his right to
appeal. When one is granted leave to
amend a pleading, she may elect to stand
on her pleading and appeal, if the other
requirements for a final, appealable judg-
ment are satisfied. See 15 C. Wright & A.
Miller, Federal Practice and Procedure
§ 3914 (1976); 3 J. Moore, Federal Practice
115.11 (2nd Ed.1989).

VIII.

_ [11] Appellant moves that this case be

manded to a different district judge on
e ground that he believes Judge Marshall
to be biased against him. As evidence of
this alleged bias, appellant complains that
the district court 1) mischaracterized his
views; 2) intentionally refused to enter
judgment in order to delay appellant’s ap-
peal; 3) improperly threatened appellant
with sanctions in the event that a third
amended complaint was frivolous; 4) im-
properly ordered appellant to show cause
why his remaining claims against Los An-
geles should not be dismissed, when there
was no evidence of lack of prosecution; 5)
ignored appellant’s application to file doc-
uments pending admission of his counsel to

Motion for Reassignment

11. Appellees urge that we must reach the merits
of whether appellant has stated a2 § 1983 claim,
citing Helvering v. Gowran, 302 U.S. 238, 245, 58
S.Ct. 154, 157-58, 82 L.Ed. 224 (1937). While
they are correct that an appellate court must
affirm a district court’s decision if correct, even
though the district court’s reasoning is flawed,
we have already held that the district court’s
judgment must be reversed in part and the case

« remanded for further proceedings. Thus, the
rationale for the Helvering rule that it “would be
wasteful to send a case back to a lower court to
reinstate a decision which it had already made,”

- SEC v. Chenery Corp., 318 U.S. 80, 88, 63 S.Ct.
454, 459-60, 87 L.Ed. 626 (1943), is inapplicable.

practice in the Central District of Califor-
nia; and 6) falsely accused counsel of mak-
ing an improper communication to the
court.

Remand by this court to a different dis-
trict judge, in the absence of proof of per-
sonal bias, is granted only in “unusual cir-
cumstances.” Dawvis & Cox v. Summa
Corp., 751 F.2d 1507, 1523 (9th Cir.1985).
In making this determination, we may con-
sider

(1) whether the original judge would rea-
sonably be expected upon remand to
have substantial difficulty in putting out
of his or hér mind previously-expressed
views or findings determined to be erro-
neous or based on evidence that must be
rejected, (2) whether reassignment is ad-
visable to preserve the appearance of
justice, and.(3) whether reassignment
would entail waste and duplication out of
proportion to any gain in preserving the
appearance of fairness.

Id. (quoting United States v. Arnett, 628
F.2d 1162, 1165 (9th Cir.1979). Adverse
rulings alone are not sufficient to require
recusal, even if the number of such rulings
is extraordinarily high. Matter of Beverly
Hills Bancorp, 752 F.2d 1334, 1341 (9th
Cir.1984). The instant case varies mark-
edly from United States v. Jacobs, 855
F.2d 652, 656-57 (9th Cir.1988), cited by
appellant. In Jacobs, in addition to making
erroneous rulings, the district judge had
repeatedly disparaged the movant’s case
and counsel, and had offered advice to the
opponent.

The examples of the district court’s con-
duet appellant gives here do not come close
to a showing of bias. Appellant’s motion
for reassignment is denied.

Because the § 1983 claims here may involve
constitutional issues that have not been ade-
quately briefed on appeal, we exercise our dis-
cretion to allow the district court to consider
these claims in the first instance. See 1A. Dur-
bin, Inc., v. Jefferson Nat'l Bank, 793 F.2d 1541,
1552-53 (11th Cir.1986) (having determined that
district court’s dismissal of some claims was
improper, court refused to reach merits of other
constitutional claims and merely pointed out
district court’s improper reasoning, because
constitutional issues were inadequately briefed,
and because of general principle against unnec-
essary decision of constitutional questions.)
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IX. Conclusion

We affirm the district court’s dismissal
of appellant’s claims under § 1985 and
§ 1986; we reverse the district court’s dis-
missal of the contract, interference with
contract, and Unruh Act claims; we vacate
the district court’s order dismissing the
§ 1983 claims, and we remand for further
proceedings consistent with this opinion.
Finally, we deny appellant’s motion that
the case be remanded to a different district
judge.

FLETCHER, Circuit Judge, dissenting:

I respectfully dissent. We should not
reach the merits of this appeal. Fed.R.
App.P. 4 requires that an appellant file a
notice of appeal within 30 days after a final
judgment has been entered in accordance
with Fed.R.Civ.P. 58. Absent a timely filed
notice of appeal, we have no jurisdiction.
Miller v. Summner, 872 F.2d 287 (9th Cir.
1989); Rodgers v. Watt, 722 F.2d 456 (9th
Cir.1983) (en banc).

The district court dismissed McCalden’s
last claim on March 31, 1987, almost a full
year before McCalden filed his notice of
appeal on Feb. 10, 1988. Moreover, the
district court, by order on July 30, 1987,
more than seven months before McCalden
filed his appeal, explicitly informed McCal-
den that the order entered on March 31,
1987 unquestionably and finally disposed of
his case and that the court would issue no
further judgment. At the very latest,
McCalden was obligated to file his notice of
appeal within 30 days of this later order.
MecCalden’s notice of appeal at a minimum
was filed almost six months too late.

1. The July 30, 1987 Order stated, in relevant
part:

“By this order [the March 24, 1987 order
dismissing McCalden’s fourth claim], the court
dismissed with prejudice all of plaintiff’s actions
against all of the defendants, except for the City
of Los Angeles.

Although the above orders dismissing the ac-
tion with prejudice as to certain claims and
certain defendants may not be deemed final
without certification pursuant to Rule 54(b), an
order of dismissal may be treated as final if the
remaining claims have been finalized by subse-
quent developments.... Here, subsequent to
the issuance of the orders of February 6 and
March 24 dismissing certain claims and certain
defendants, plaintiff voluntarily submitted a

The majority holds that the 30-day peri-
od for filing an appeal never began to run
because the district court failed to enter a
final judgment that met the requirements
of Fed.R.Civ.P. 58. Specifically, the major-
ity finds that the district court failed to set
forth its judgment on a separate piece of
paper as required by that rule. This ele-
vates form over policy and, indeed, over all
common sense.

The purpose of the separate document
rule is to ensure that litigants know pre-
cisely when a judgment is final. It there-
fore removes uncertainty about when liti-
gants must file an appeal. See Fed.R.
Civ.P. 58 (Advisory Committee note) (sepa-
rate document requirement instituted to re-
move uncertainties as to when a judgment
is entered); 11 C. Wright & A. Miller,
§ 2781, at 6 (1973) (describing purpose of
Rule 58). The order issued by the district
court on July 30, 1987, denying McCalden’s
request for entry of judgment, fulfills this
purpose.! It communicates precisely the
information that a final judgment is sup-
posed to communicate. First, it states that
the judgment of the district court with
respect to all claims is final. Second, it
explicitly denies appellant’s request for an
entry of judgment, and thereby clearly no-
tified McCalden that no further judgment
would issue. Once this order was entered,
McCalden knew the district court case was
over; he had absolutely no reason to delay
filing his appeal. His only possible uncer-
tainty was that he might already be too
late.

Although the July 30 order does not ex-
pressly direct entry of judgment on the

stipulation entered into with the remaining de-
fendant, the City of Los Angeles to dismiss the
action pursuant to F.R.Civ.P. 41(e). This court
signed the stipulation on March 26, 1987. The
clerk’s office filed the order on March 30, 1987
and entered the order on March 31, 1987.
Therefore, after the issuance of this order, there
were no remaining claims nor defendants to the
action.

Although plaintiff would not have been able
to appeal his own voluntary dismissal of the last
defendant, plaintiff could and should have filed
his notice of appeal with respect to the court’s
orders of February 6 and March 24th shortly
after he filed the stipulation dismissing the re-
maining claims and defendant in this action.”
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dismissed claims, it explains that this has
already happened. To find this insufficient
to meet the requirements of Fed.R.Civ.P.
58, indeed, does inappropriately “elevate]

. form over substance.” Hamilton v.
Nakai, 453 F.2d 152, 155 (9th Cir.1971); see
also United States v. Perez, 736 F.2d 236,
238 (5th Cir.1984) (per curiam) (“We are not
required to ‘mindlessly’ apply Rule 58.”);
Weinberger v. United States, 559 F.2d 401,
402 (5th Cir.1977) (same). In the Supreme
Court’s words, ‘“[a] pragmatic approach to
the question of finality has been considered
essential to the achievement of the ‘just,
speedy, and inexpensive determination of
every action ...” Brown Shoe Co. v.
United States, 370 U.S. 294, 306, 82 S.Ct.
1502, 1513, 8 L.Ed.2d 510 (1962).

McCalden knew on July\SO, 1987 that his
case was over and that the order issued
that day was the final piece of paper the
district court would enter. He should have
filed his notice of appeal not later than

~August 30, 1987. Yet he waited until Feb-
_uary of 1988. We should dismiss the ap-
peal for lack of jurisdiction.
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Class of Salvadoran citizens residing
within United States who had been taken

_—-* Briefs of amici curiae in support of Plaintiffs—-
Appellees were filed by National Immigration
Project, The American Immigration Lawyers As-
sociation, and Amnesty International U.S.A.

into custody by Immigration and Naturali-
zation Service (INS) brought actions chal-
lenging certain of the INS policies. The
United States District Court for the Central
District of California, 685 F.Supp. 1488,
David V. Kenyon, J., entered permanent
injunction enjoining INS from forcing de-
tainees to sign voluntary departure agree-
ments, requiring notification of their rights
to political asylum and to representation by
counsel, and enjoining INS from transfer-
ring detainees irrespective of established
attorney client relationships. Appeal was
taken. The Court of Appeals, Schroeder,
Circuit Judge, held that district court did
not abuse discretion in entering injunction.

Affirmed.

1. Injunction &12

© To obtain injunctive relief against
government actions which allegedly violate
law, injury or threat of injury must be real
and immediate and not conjectural or hypo-
thetical. '

2. Injunction &128(1)

Plaintiff seeking an injunction must
prove its own case and adduce the requisite
proof, by preponderance of evidence, of
conditions and circumstances upon which
plaintiff bases right to and necessity for
injunctive relief.

3. Injunction <189

An injunction must be narrowly tai- *
lored to give only relief to which plaintiffs
are entitled. '

4. Aliens &54.3(1)

Evidence supported issuance of prelim-
inary injunction requiring Immigration and
Naturalization Service (INS) to give de-
tained citizens of El Salvador written notice
of their ability to select between voluntary
departure or seeking political asylum;

** Pursuant to Fed.R.Civ.P. 25(d){1) United States
Attorney General Richard Thornburgh is substi-
tuted for Edwin Meese as an appellant in this
action.




