A PRELIMINARY EXAMINATION OF THE DRAFT
CODE OF OFFBNSES ACAINST THE PRACE AND
———SECURITY OF SANKID

A Draft Code of Offenses sgeinst the Pecce end Security
of Menkind wes sdopted in July, 1951, by the Internationsl Lew
mmummmummumxumswum
next Generel 4ssembly for consideretion,

The U, 5. representetive on the Comdsgion, which is
composed of representatives of sixteen netions, is Julge lenley
Os Hadsen, snd United Stetes partieipaticn in this endesvor hes
Mnnuuv’mmm. Yhen, in 1946, Juige Francis
Biddle, the Auerlcsn mesber of the Nurnberg Tribwisl recomsended in
his report to President Trumen “thet the United Netlons es & wiole
rearfirm the prinelples of the Murnberg Charter in the context of
& generel codiflcetion of offenses egeinst the pesce end security
of waxkind,* the President replied thet "o code of internstionsl
eriuingl law to desl with all who wege eg=ressive WEr « ¢ « « 0=
serves to be studled end weighed by the best lessl minds the world
over," Conforuing to this expression, on November 15, 1946, the
United Stetes introduced en mporepriate resolution, before the
Genersl Assembly, in recognitlon of the obiigetion in the Ui
Charter luposed on the Uenersl “sseubly to initiste studles and
-hmummmmormmmmm_
developament of Internstionel law end its codificstion, (1) Based
on this, the directive under which this Draft Code was prepered
wes issued by the Genersl Agsembly in 1947,
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Vioved ss an attanpt to preeisely formilete the prineiples
muuhmmmmmmumamm
mmmmnﬂo.inantloutotthmtdhmh
reoent yoers, this docusent is o welgome internstinel meesuring
stlck, m.mmmtuu.-mmorm
ﬂmmm”mmﬂmonutMtlurmtdﬂMM
ed effoctiveness mey be gougeds '

mmﬂwumummmmnw
Comalsgion did not Lisdt it to the formulotion of the Farmberg
prineiples. “nuitmw'wmnidmmootuﬂm
mmmmmwumﬂ.um“ﬂum
covaral et Mumberg, nna.mm.ﬁammmm
to be sccorded the rules “resognised in the Cherter of the Maumbarg
iribmel tnd in the Jwiguont of the irlbunel.® The Comdssion,
hovover, did not consider itself bomd to melke this indlesticn
mmumumrummmmmmm
or development of such prineiples. However, for the purpose of this
mm:unmihhﬂnn&otmm-wmuu_
muamwwmmmmmm
terug of the three grend categoriss of internstionsl offenses
mmw,mmnem.umm
psenlty ond ver grincs. 1

mmmmumuumsﬂeﬂmapm
mmumnyarm.umummm
erdnos wider internationel low, for which tho responsible
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individunle shell be pundsheble,* (irt, 1) Thas ot the outset o
fundenental prineiple is emmeisted -- thet of individusl responsie
bility. This prineiple qualifies prectisslly every set thet 1s
mwhuwn::.a it uhg:mufg:tmw_-&
suthorities of a State_ thet is/proseribed the rights end dutles
of Jtetes are the subject of sepurate Us ile stailes, 3ihis is

~ in keeping with the Commlssion's stetesent that it decided to desl
“only with the individusl sapoet of the problem. In suppert of this
view it referrel to the nemetroting mnd illwsinsting proncuncement
of the Mumborg Tribunel thet: "Crimes egningt intesmstionsli low ore
com:dtted by men, not by sbetrect entitles, snd oniy by punishing
individuels who comult such erimes een the provisions of intere
netionel lew be enforced,® (2) It mey well bo gome day declsred,
in retrospect, thet the most noteble sdvence in internetionsl lew

~ of our ege wes this very declerntion of perecnsl responsibility.
Untll then, 1t hed olweys bemn go ensy for intemetionsl erisdnelity
0 go unpunishad by merely plesding “"supericr arders’ or thot the
6ot vos in foot not en individusl sot but the “set of the State”,
Canslotently, the Dreft Code declares (in irt. 3) thet "the feet that
& porsan seted es losd of Stete or as responsgible dovernnent of loinl
does not reliove him from -esponsibiiity®, snd (in irt. 4) thet the
feet thet he seted "pursusnt to order of his Govesmment or of o
superior doos not relieve him from rosponsibility, provided o morel
ghoiece wes in feet possible to Mm,* Those provisl-ns but reflect
the iurnberg Tribwani's chertar, vs interproted by the Julmsent (3)
end the mny, meny similer rulings mede by the U, 8, mllitery eourts



For Bast which tried the Jupenose wer eriuinnls, (4)

mtmuﬁ%‘mmmmﬁm Ionborg
gharter nor the jJuigsent defined "sggressive wey* (but the
Iribmel hed no difflculty in holding the Nesis gullty thereof
efter reviowing tholr plens end wers ageinst tem nations)e (8)
The Tolyo Tribunel slso refreinad from defining the term but
mm:mwummmwumma
conprehensive definltion of o 'wer of eggression', attocks mde
with the ebove motive /8o selse pessession of vietim netiong/
camot but be eharccteriszed s warsof aggresslon,® (8) This
diffioulty doubtiess deterred the Comxission but 1t did define the
torm "sot of esgression® so o5 to inelwle *the employment « « o «
of erued force agrinst cnothar state for mny purpose other then
~netloncl or colloctive self-defense or in pursusnce of e deeislon
or recomsandation by o cometent orgen of the United Netionse®
(Arte 2 (1))., & alstinetion hos been thought to exlst between the
IMunberg Iritwncl's trectmant of tho concopt of */goressive wors
(0egs tho Germen ettegk on Polend) ond tho concept of en “sgmressive
et or soting.” (Geges Uormany's denlings with Austris)y o “sot*
~ belng regerded es something lese them o “wer,® (7) If this is so,
o terulnology wsed in the dpeft Yode msy need somwe alerifieetion,
elthough normel usage would certeinly indicate thet "agoressive set®
ummumm-mmmiodmw
oo is involved in vaging wor,

Not only i= the overt sot of eggressien doelared to be a
erlie but so is the mere “preporetion . ¢ « « foF the euployment
of ermed foree sgninet smother Stele,* (irt. 2 (%)), The Numberg
perellel is the inclusion under orimes ssalnst peoee the "plennisg,
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properetion, initistion ¢ « « « Of 0 wer of sggroscion,” ()
’bmumtlmtheypw&cm“um

es on the agtusl woging of wer, the indtisrtion of which it chorscter-
ized es *the supreme internctionel orime differing only from other
ver erimes in thet it containg within Atself the sgowmilsted evil
of the wiwie." (9) Ihe court scomed to vegard culpeble plenning
o8 somothing thet could teke ploce In sovorel sphovess mAlitery
(0ege Uouring, Eedtel, iweder, Jodl), diplomtie (g Ooering,

Vom /iib entvop, ‘osenborg), ond cooncmle: (@ege Fumk)e (10)
Apperently, cupervisory (nd influentisl cetivity in these Clelds

ty persons high enough in the govarmment to have setusl or inferred
movledge of the sggressive purpose and objoctive of the plans
congtitutos eriainelity, (11)

i Speeificnlly emcluded from condemmetion, howover, wes
oustomery militory staff plemning of the type that goes on in all armiaeq
ot ell thiese (12) The view thet some sueh militery plenning is
perfectly legel elso inde sprort in the -omitted setivities
scocdfied in the Upeft Code “Fropar-tion® and on "set of sggression®
de not inciude tiw "amloynent of crmed force ageingt rmother Stave"

for the purpose of "matictwl op ¢ollogtive gelf-defanse or in
pursumnee of o deecisln or rocomsandetion Wy o compotent orgrn of

the Mnited Hatimna,® (Artes € (1) ond 8 (3)) ViBwever, the fetiter
ploe sede by every aggrescor thet he is seting -urely in “solfe
defanse” om find no resl suppert heve, The Nesls in Mamberg .
asphasized the plen of selfedefeise, referring to's provise simtlar
to tho above in the Kollog-Briand Tresty, The iribunsl, however,
hold thet the efficsey of the plen does not depend solely on the
self-serving declaretion of the war moler but upen "ilnvestigetion «nd
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sdjuddcstion Af internstions)l low is ever to be enforced.” (14)
The belief of the Commission thet 1t was euthorized to
devolop the Humberg prineiples probebly proupted the inelusion
of “any threet . o « « % regort® mn set of sggression egeinst
snothor stete,” (Art. 2 (2)). Inesmuch es thls concept played
. no spprecizbie pert in the Mumberg procs-dings further elueidstion
es to the seope of the erime will be needed, (15) On the surfuce,
it 13 dlllleult to see how & threat of force can be uny less &
disturbance to the peace of the world today then foree itself,
Inverisbly seber rettling induces widespread aprehensicn end may
be the sperk, or es the phrase is todsy, the stert of the ehein
resetion, thet gterts o wer,

The prohibition of the "incursion . « « « by srmed bends
soting for & politiesl purpose® (Art. 2 (4)) llkewdse does not
sppesr to be directly based on Numberg, The incursiochs it wes
concernsd with ell involved the Cerman “elpmecht which in no case
could be cherecterized es merely en "mrmed band," /bsolute
mistordcel procedent is of gourse not required, for such setivities
inevitebly would be detrimental fectors in meinteining the peece
of muucind, (16) |

At the opposite extreme, thare are toco many historieel
exnuples of "e0ts « s « ¢ resulting in the emmemtion, contrary to
internationel lew, of territory belonging to another stete (Art.
2 (8))s But the Mumberg precedents based on the ‘ustrisn end Csecho-
Slovekian episodos are not teoo sstisfectory. It wes these events
that gave rise to the court's dilstinetiqn between 1lllegsl and
erimingl sggression, (17) “hatever doubts mey erise, certeinly
the Dreft Code's requirement thet the smnexsation be "eontrsry to
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intemetional lawe® limits the rule to those felrly clear ceses
where no consent is present, Here %00, further explenstion will
prove helpful, -1t :

ynberg 1ikewise fumishes/ec mecger gulde to the precise
soope of "the uxiertsking or encoursgenmt , « o of terrorist cotie
-"mu--uuumuummmnm
m-‘*mm“‘m.-..‘
orgonised oetivities esleuleted to foment eivil strife” in smother
State (Artse 2 (5) end B (8))e However, the existance of Nezi
orgenizetions in the vietia stetes, fostered by Germen cuthorities,
wild sppesr to have prospted both the prohibition of terrorlst
osotivities end the proseription of aneouragenemt of eivil strife,
These definitions might elso bo regerded os fitting sowe sspeots
of the sctivities sponsored by the Soviet leadersilpy todsye On
the othar hond, it is eonceivable that oven bwoedessts on the
“Volge of imerles” deeued proyoentive,or Us Je engouregesent to
'mnmmhmu“nﬁhh
. prohibitions, Unquestionsbly, considereble elrrifiontion 1s needed

The imotty problems of reermmnt sre spyrosched by the
inglusion of o préhibition of "egts « « « ¢ 4u violatlon of, ¢ &,
obligetions under e treety which is designed to ensure intere
notionel peves and seourity by weens of restrictiems or limltetions
uMh.nanmunMGM.n
other restrictions of the sewe eharectar,” (Arts 2 (7)) In this
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in sequitting Schecht, the Iritwmel sedd ", . o « rearmement of
itself is not eriminsl under the Chertere® (19) Thus, the present
braft Code moy be regurded es en effort to f111 the gap:

lef't opan.(19)

Dut no sueh fine distinetions ean hide the fect that dise
erooment tresties ere designed to provent wars snd that & breach
of them is = movement in the direction of wer, Sonsecuently, the
Commlssion rightly snd negesserily concerned itself with the protlem.
lotwithstending the absence of direct prohibitions cgeinst privete
menufacturers of ermaments, viewed realistiocsl .y, spch setivities
would necesserily involve sone governmentsl eonnivence end the
gallty offieisls could be held emensble under the Dreft Code and the
menufceturers os secomplines, mmmmmbun
of proof rather than the sdequaey of the Code.

Yet inasdequocy mey exist in snother querter, Supnose s
lessor-ermed perty to e disermement treaty has reel or simleted
fesrs of attaclk, WMloss the tresties in guestion themselves contain
provisos cancerning self-defense, perheps eoneideration ought to be
glven to incorporating such into this portion of the Draft Code,
ihis could follow the exauple of those parts deeling with “aggression”
end “euploynant of ersed forees* '

The most woll imowm of the category of erimes sgainst
hamenity is now cslled gamoeide. In deseribing such sots the
identicel lengunge of the Uenocide Convention 1s used, (20) To
further doveteil the two codificrtions the Draft Code anlerges the
seope of offenders beyond *sState suthorities® to include “privete
individusls.® (21) It is eppurent that no formuletion of the
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Narmberg g ineloles could omit these orimes, (22) In these, the
nodiyr of mamn (mere correctly, subslmmen) deprevity was reschad
end thelr repetiticon, in view of the Nezi vier as to thelr “legelity®
wder donestie law (£3) con hendly be too often wermed agninst cod
forestuilode

Dut in Mumberg the definitimm of “orises sgelnst mumnity®
eis0 cluded other oflenses esningt elviilan popuwietions. (24)
Tias the Dreft Vode slse speeifies es erimes “inkumen eots, Wy the
eutherities of & State or by privete individusls sgeinst wny eivilien
populetion, such as muder, or exteruinstion, or ensleveamt, or
deportation, or perzecutions on politicsl, recisl, religious or
munm.mmmmo—uuumcuu
connection with other offenses defined in this srticle.,* (Arts 8 (10))
The frilamsl held thet these sets, insofer s they did not constitute
ver orimes, constitutel crimes egeinst husenmitye (86)

Grities of the comcept: of “orimes sgoinst humenity" heve
feerved that it invelved the willuited opportunity for cne state to
interfore in enothor 3tate's trestmant of its owm nationnls;
mtuun.nmnummuum
of the prineiple that "it is for the State to decide how it shell
trost its own nstionsla" .  Stropgely enough, olthough such
mnmu'm.mmm
vention by foree of arms hes GOt clweys bDeen roguied es equelly
sbhorrent, The Chief Prosecutor for the British et lurnberg
drematicnlly posed the problem timas

*he fact 1s timt the right of humnitarian

intervention by war 1s not o novelty in intere

netlionol lovwe-gan intervention by Judigial



it Ihamberg, the confliet between the  pringiples of ‘nysani-
terien interventicn versus domestie luw wns resolved by specifying
that to constitute erimes ngeinst hamnity the sots mast heve been
comuitted "in execution of or in ¢onnectlon with sny erime within
the jurisdiction of the Trilunel, whether or not ‘in vielstim of
the domestie law of the country where perpetrated” (7) « = in
other words, in execution of or connection with erises egeinst
peace or wer crimes, Applying this prineiple, the Tribunsl held
mtnmummwmruwauum
end marder prior to 1939, (23) OConforming to thls quelifleation,
the Internstionel Isw Comuission hes lllkewise condemned *inhumen
ects® anly "when such sets ere comsltted in exseution of or in
conneetion with other offenses defined in this erticles® (irte 2 (10))e
Although these Numberg distineticmsmoy have pertislly
setisfiod those who belioved thet the prineiple of nom-interference
in domestie effeirs was to be observed et ell costs, 1t sorely
disopoointed those wio could see mo legality in the Nezl horrors
prior to 1930, Iims the Genocide Convention speeificslly provides
that the sets of murder, ete. with intent to destroy ¢ netionsl
or religlous, oto., sroup is o erime, whother comuitted in time
of pesce or wer. (29) 7These sawe definiticons of genooldel scts
elgo sppesr in the Dreft Code, but the Nurmberg quslificstions
are omltted, Their ubsence would loed to the concluslon thet the
Coumlaslion regerds genocidel nets per se es sots that alffect
mmcm.m-mmnnmnw
“mn&mmnm. Tias, 1t may be
seid thet slthough here the Commdssion hes gone beyond Mumberg,
- 10 -



it hes not exceadad the United Nptions' progrem sinee 1946, for
mmmummmnuau.l.m. (20)

AmuumdmmnMMthatof
wm.mtumﬂmlttuumdm(a)
Likevise the Draft Code includes “sets in violation of the laws
or customs of war®, (Arts £ (11)) end slthough these ere not further
defined thelr seope oen be pertislly sseerteined from the Mumberg
sherter, wilch enusercted some of them, for exmmple, surder, ille
~ trestaent of the eivilisn population of oseupled territery, kiliing
of lhostagese (38) These erlmes, the Tribmnsl declsred, "were
slready recognised es wer erimes wder internctiomsl lew', elting
the Hsgue Convention of 1907 (rules of lend werfere) il the
Genove Convention of 1080 (trestuent of priscnars of ware) (33)
Perhaps this leck of definition in the Draf't Code is dus to the
view that 1t is Lpossible to estelogue these offenses. /s the
Bunberg fribwmel seld, the lew of wer "1 not statis, but Yy
mmmmmwu-mm (34)
Perheps one of the ustoms surrounding the custons of wor is the
tecit understending thet they cemnnot be estelogued in sn slle
inclusive memner, S50 regexded, the Upeft Code's vegueness here
is no departure from the scoepted tredition, (35) Nevertheless
its funotion es & code wouid be enhunced by & more deteiled
definition, (36)

It oen resdily be vesiised thet &rimes of the sort covered
by the Dreft Code ero not likely %o be perpetreted only by the
men with the gum, umberg egein offers o good emmaple, for the
gallty ones there were lergely the plemners wio sst in offiges
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for renoved froum the brutelities they were charged with, For
such & code to be roelistie, therefore, it must necesserily be
made spoliesble to such plannors. Consequently thore ere ine
cluded smong the cetalogue of offenses sets which constitute
conspirecy, direct ingltement, attempts, end complicity., lNot
being Lisdted to the "suthorities of e state” these erisinel aots
cen evidently be comaitted by eny persons, Conspirecy end ettemts
ere well known coneepts in sserics but direct incitement snd com-
pileity are not, The former i3 quite obvicusly simed st men who,
like Streicher, helped creste the morsl (o rether Lmorsl)
climate for the excesses, end the lattar is designed to cover
the perticipetion of accouplices. (37) The prohiditicn of ineite-
ment has been seen by sous ss laviting ¢ linitetion on the right of
free speechs But the extension of this to suthorize rebble-rousing
eslls to marder 1s handly worthy of that noble concept. (33) It
is congelvable thet the press mey oppose the ineitemant rule,
fearing thet opinions expressed on guch metters es the noed for
wer reperedness usy be construed es coming within the prohibition,
A pertiel enswer is thet it is only “direct" ingitesent thet ls
pregeribed, Nevertheless, such possibilities point up the need
for full debste end clarification to insure wderstanding in
Anericte v

In studying the Lraft Code in orde® to eveluste it for the
imericen Ber, the Comsittee on Militery, Nevel snd Alr Isw of the
Intemstionsl end Comperetive Lew Section would seem o have a
primery interest in that pert of it dealing with conventional
_ wer oriues. lHowever, the wholedocument so closely concerns the
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getivitiea and responsibilities of militery comuanders thot
deteiled atiention will undoubtediy heve to be given to ali of
it, But in so deing, it mey be helpful to evold, for present
purposes, seversl interesting fields of publie controversy emi
sccept, for the time beling, the basic sssumpticns upen which the
m:mlrmumt. Mdﬂ.mmmmﬂam
of velue of the United Netioms es an intermetions)l instrument or the
dengers or sdventeges erising from our membershlp in it should be
excluded, .. - . -, Debate on the welidity of the Numberg Tribumsl's
charter end Judgeent should lilkewise be by-passed. For present pur-
poses both must necesserily be regaed ss legel snd correct end es
representing the highwater merk in ths development of internstlonal
1ew, idreover, dispute s to mesngof enforcement Of the Code 1is
premture, for the Internstionsl Tew Comuission hes specificelly
left the metter opan with the comsent that “pevding the esteblishment
of & competent intermationsl oriminsl court, & trensitionel nessure
might be sdopted providing for the eppllestion of the Code by
netional gourtse® (40) The dreft mercly provides that the *The
penslty for eny offense defined in this Code ghnll be detarnined
by the “ribunel exerolsing jurisdietion over the individus) socused,
teking into soeount the gravity of the offemse.” (irt, 6) Uor,
considering the tise recuired for the initiel effort, showd
diseppointment be felt that the whole renge of internetionsl
eriminelity is not encompessed within the definitions, Here too
the Gomslssion's misslon wes licdted end it further limited itself
by regerding offenses sgeinst the peses and security of menkdnd es
referring only to “"offenses which contain & politicel aleaant and
which endenger or disturd the meintenance of internationsl peece
a2



end security," thus evoilding involvement in such internstionel
erimes es pirscy, white slevery, end traffic in drugse

It 1s belleved thst by thms clearing the way for &
. ceveful legal emelysis of the Draft Code the Militery, Nevel
end Alr Lew Commnittee will be ensbled to meke the kind of study
thet will be most helpful to the Ber in understending end spprecist-
mwmmsummmmmmmmtum
elusive goel of universsl pesce. The Bar's Informed perticipstion
in the greet endesvor to essure & relgn of lew, not of armed force,
gan be the most meaningful of sll of its setivities in this
historic time when wernings of possible emnihiletion resch us
delly.

Respectfully submitted,

DAVID I. LIPPERT



